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IA 87 by Vedanta against the Goan Iron Ore Permanent Fund
1. There are at the present, 5 IAs which have been filed by 5 mining companies challenging the set up of the Goa Iron Ore Permanent Fund on different grounds. (In the respectful submission of the petitioner, Vedanta, 
Fomento, G.N. Aggarwal and Geetabhai Parulekar are involved in Section 37 violations; Prafulla Hede mine is located in 1 km zone from Mollem Wildlife Sanctuary):

a) I.A. No 87 is for “clarification” of the judgement dated 21.4.2014. However, from the prayer it is seen that the application is for a modification/review of the judgement on the Permanent Fund.

b) IAs filed by G.N. Aggarwal and Fomento challenge the idea of the Permanent Fund, claiming the issue of a Permanent Fund did not find a place during the hearings that led to judgement dated 21.4.2014 and therefore they were not heard in the matter. They also state that the international price of iron ore has dropped and therefore payments to the Permanent Fund would make mining unviable. Geetabhai Parulekar and Prafulla Hede ask to be governed by the amended MMDR Act, 1957, in terms of the District Mineral Fund (and not the Goa Permanent Fund).

2. These submissions deal with the Vedanta IA first.

3. The Vedanta application sets out a willful confusion between the nature of a Permanent Fund and the nature of the District Mineral Fund (DMF) set up under Section 9A of the amended MMDR Act, 1957. The two are different agencies, addressing different aspects of sustainability and Intergenerational Equity. 

4. The law on the District Mineral Fund (DMF), which has come into force on 12.1.2015 via the agency of the MMDR Act, Amendment Act, 2015, is set out below:
9B. (1) In any district affected by mining related operations, the State Government shall, by notification, establish a trust, as a non-profit body, to be called the District Mineral Foundation.

(2) The object of the District Mineral Foundation shall be to work for the interest and benefit of persons, and areas affected by mining related operations in such manner as may be prescribed by the State Government.

(3) The composition and functions of the District Mineral Foundation shall be such as may be prescribed by the State Government.

(4) The State Government while making rules under sub-sections (2) and (3) shall be guided by the provisions contained in article 244 read with Fifth and Sixth Schedules to the Constitution relating to administration of the Scheduled Areas and Tribal Areas and the Provisions of the Panchayats (Extension to the Scheduled Areas) Act, 1996 and the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006.

(5) The holder of a mining lease or a prospecting licence-cum-mining lease granted on or after the date of commencement of the Mines and Minerals (Development and Regulation) Amendment Act, 2015, shall, in addition to the royalty, pay to the District Mineral Foundation of the district in which the mining operations are carried on, an amount which is equivalent to such percentage of the royalty paid in terms of the Second Schedule, not exceeding one-third of such royalty, as may be prescribed by the Central Government.

(6) The holder of a mining lease granted before the date of commencement of the Mines and Minerals (Development and Regulation) Amendment Act, 2015, shall, in addition to the royalty, pay to the District Mineral Foundation of the district in which the mining operations are carried on, an amount not exceeding the royalty paid in terms of the Second Schedule in such manner and subject to the categorisation of the mining leases and the amounts payable by the various categories of lease holders, as may be prescribed by the Central Government.

5. 
On the other hand, the judgement dated 21.4.2015 and directions given in it by this Hon’ble Court in relation to the Permanent Fund, observe as follows:
“Para 62. Regulatory and monitoring measures enforced by the Departments of Mines and Geology, the Goa State Pollution Control Board and the Regulator appointed by the Central Government under sub-section (3) of Section 3 of the Environment (Protection) Act, 1986 cannot, however, restore entirely the environment that is damaged in course of mining operations. The Expert Committee has, therefore, recommended that a permanent fund for inter-generational equity and sustainability of mining for all times to come named as “Goan Iron Ore Permanent Fund” be created and an expert group may be constituted by the State for working out the details of this fund. Mr. Harish Salve, learned Amicus Curiae, submitted that as the lessees of mining leases earn out of the sale proceeds of the iron ore excavated by them, they should be directed to contribute 10% of the sale proceeds of all iron ore excavated in the State of Goa and sold by them towards the Goan Iron Ore Permanent Fund. He cited the judgment of this Court in Samaj Parivartana Samudaya and Ors. v. State of Karnataka and Ors. (supra) in which this Court has similarly directed for creation of a Special Purpose Vehicle out of 10% of the sale proceeds of the ore sold by e-auction. There is a lot of force in the aforesaid submission of Mr. Salve.
“Para 63. We find from the report of the Expert Committee that the State of Goa heavily depends on iron ore mining for revenue as well as employment. The legislative policy behind the MMDR Act made by Parliament is mineral development through mining. The State Government of Goa has also adopted the executive policy to encourage mining of minerals in Goa. Moreover, as Mr. Ravi Shankar Prasad, learned senior counsel appearing for 33 Panchayats, has submitted about 1.5 lakh people are directly employed in mining in Goa and large number of persons have taken bank loans and purchased trucks for transportation of iron ore. Hence, people who earn their livelihood through work in connection with mining will be seriously affected if mining is totally banned to protect the environment. We cannot, therefore, prohibit mining altogether, but if mining has to continue, the lessees who benefit the most from mining, must contribute from their sale proceeds to the Goan Iron Ore Permanent Fund for sustainable mining. Accordingly, in exercise of our powers under Article 32 read with Article 21 of the Constitution, we direct that henceforth 10% of the sale proceeds of iron ore excavated in the State of Goa and sold by the lessees must be appropriated towards the Goan Iron Ore Permanent Fund for the purpose of sustainable development and inter-generational equity and the State of Goa in consultation with the CEC will frame a comprehensive scheme in this regard and submit the same to this Court within six months.
Directions in relation to the PF:
Para 71 (ix) henceforth, the mining lessees of iron ore will have to pay 10% of the sale price of the iron ore sold by them to the Goan Iron Ore Permanent Fund.

Para 71 (x) the State Government will within six months from today frame a comprehensive scheme with regard to the Goan Iron Ore Permanent Fund in consultation with the CEC for sustainable development and intergenerational equity and submit the same to this Court within six months from today;
6. 
The nature of the DMF can be described succinctly in the following terms:
a) DMF would provide for the expenditures related to rehabilitation of environment caused by mining activity. This would also include harm to affected village communities in which the activity is being carried out. Scope of DMF operations is the district.

b) The DMF is therefore a spending fund: money deposited in the Fund is to be spent on activities covered under the amendment. Therefore, the DMF would be in the form of a non-profit trust.

7. 
The nature of the Permanent Fund is the very opposite, and can be described succintly in the following terms:

a) The PF would deal with the requirement of meeting the demands of intergenerational equity, that is, the interests of future generations, not only the present. Therefore, by definition, it would be a fund that would save, not spend.

b) Principal activity of the fund would be protection against inflation, investment in activities that would create durable assets in the long term, etc. PF area would be the entire state. In contrast with the DMF, the Fund would be a profit making activity. Fund managers must ensure intelligent investments to ensure economic yields, in order to maintain the original value of the fund. The public exchequer would benefit only when there is a surplus after adjusting for inflation.

8. 
It is clear from a plain reading of the judgement that there was no explicit differentiation made in the said judgement in the provisions for these two key components of mining relating to sustainability and intergenerational equity: the first, relating to mitigation of distress caused to victims of mining activity and the natural environment; the second, relating to the just demands of future generations for equitable share in these natural resources in the form of the intergenerational equity principle. 

9.
Hence, this Hon'ble Court required an interim cap on annual extraction of 20 million tons, along with setting up of a Permanent Fund. These, as per the order, appeared to be with the objective of meeting the ends of both requirements. 

10.
The 2015 amendment to the MMDR Act 1957 is to ensure that compulsory percentage of earnings go to the first requirement, namely, relating to the restoration of the environment and mitigation of distress caused to victims of mining activity through the District Mineral Foundation, as required under Section 9A of the MMDR Act, 1957. In our respectful submission, the DMF correctly deals with the first problem. Thus the DMF liberates the PF from doing both things and allows it now to focus entirely on intergenerational equity. If payments to the PF are now scuttled for any reason, the Court’s unprecedented and pioneering directions in respect of intergenerational equity will be deleted in their entirety.

11.
The stark differences between the DMF and the GIOPF are set out in the following table:
	Features
	District Mineral Foundation


	Goa Iron Ore Permanent Fund

	Purpose
	“Safeguarding interest of affected persons”
	Save inherited wealth for future generations

	Objective
	“To work for the interest and benefit of persons, and areas affected by mining related operations”
	Preservation of inherited wealth for all future generations

	Geographic area
	District where mining takes place
	State, UT or all India

	Beneficiary – persons
	Mining affected
	All citizens of a state, and future generations

	Beneficiary – area
	Mining affected
	Not applicable

	Focus
	Mitigating impacts of mining
	Preservation of wealth

	Use of inflows
	To be spent
	To be saved and accumulated

	Use of income
	To mitigate the impacts of mining
	First priority: adjust fully for inflation

Second priority: distribution

	Investment of principal
	Temporary liquidity and cash flow matching
	Maximise long term returns 

	Investment instruments
	Fixed deposits, CDs, money market mutual funds
	Equity, debt. 

	Use of principal
	Must be spent. Not intended to accumulate
	Cannot be spent, must accumulate. Potentially, use for catastrophes.


Both Expert Committee and MOEF support Permanent Fund
12. On 11-Nov-2013, this Hon’ble Court ordered the setting up of an Expert Committee to conduct a Macro EIA Study on what should be the ceiling of annual excavation of iron ore from the State of Goa considering its Iron Ore resources and its carrying capacity keeping in mind the principles of sustainable development and inter-generational equity and all other relevant factors.

13. The Expert Committee submitted its 2nd Interim Report on 25-Mar-2014 to this Hon’ble Court. It strongly recommended the creation of a Permanent Fund for intergenerational equity and sustainability for all times to come:
“5. Critical evaluation of the published information on “weak sustainability” that allows the use of earnings from nonrenewable resource like iron ore for creating assets in the permanent fund for intergenerational equity and sustainability for all times to come. It is strongly recommended that the permanent fund (which may be suitably named like Goan Iron Ore Permanent Fund), be created with such regulatory mechanisms that ensures intergenerational equity. To work of details for setting up the proposed permanent fund, an expert group may be constituted by the State.” (Page 16. Bold emphasis in the original. Underlining ours)

14. Pursuant to this recommendation in the 2nd interim report of the Expert Committee, this Hon’ble Court passed its order directing the setting up of the Goa Iron Ore Permanent Fund on 21-Apr-2014.

15. The same Expert Committee submitted its Final Report on 12-Apr-2015 to this Hon’ble Court. The mechanism the Expert Committee proposes to meet the demands of IE is the institution of the Permanent Fund (PF). In its Summary of Recommendations, the EC endorses the idea of the PF in its final report despite being aware of the recent amendments to the MMDR Act which require governments to set up District Mineral Foundations (DMF) in mining areas. 

16. It states very categorically that Permanent Funds are not to be confused with the District Mineral Foundations, as they serve different purposes. It next proceeds, logically, to recommend installation of Permanent Funds in all states dealing with alienation of natural resources as a requirement for meeting the demands of IE. This is by far the most significant reconfirmed recommendation of the EC, which has already been accepted by this Hon’ble Court.
 “…, the Govt. of Goa has already notified a Goa Iron Ore Permanent Fund, which is now operational. However, based on the assessment of mineral depletion/rent followed in several countries to address the inter-generational equity, this committee recommends that there is a need that Goan Iron Ore Permanent Fund captures some proportion of mineral depletion to ensure inter-generational equity.” (Page 5. Bold in original, underline emphasis ours)
 “In view of the above, the Committee recommends as under:

District Mineral Fund/Foundation is for the project affected people and areas in districts where mining is practiced, and does not address the inter-generational equity. The Committee is therefore of the view that a State Iron Ore Permanent Fund, on the lines of the Goa Iron Ore Permanent Fund, should be created in other mineral bearing States of the Country.” (Page 6. Bold in original.
17. The present applicant (Vedanta) should be the last to file this application. It is well established that the Applicant Vedanta benefitted well beyond any reasonable measure from iron ore extraction belonging to the present and future generations of people living in Goa. The largesse garnered by the company in the past 8 years of mining is simply staggering. Based on the applicant’s annual reports, our estimates show that during the last 8 full years of mining (2004-05 – 2011-12), the applicant sold Rs. 33,280 crores of iron ore and reported a profit after tax to the extent Rs. 12,346 crores! A generous 20% return on assets would have been only Rs. 1,239 crores. Thus, Vedanta’s excess profits were to the tune of Rs. 11,108 crores. Had the Permanent Fund imposition been in place during these 8 years, the applicant would have had to pay only a maximum of Rs 3,328 crores, still much smaller than the excess profits that accrued to it. This amount would still have been saved for the owners of the iron ore, the future generations of Goans. Through this application, the applicant is now trying to deny even this pittance and caviling at a small amount to be saved for Goa’s future generations.
(THE SUBMISSIONS CAN END HERE, IF THERE IS NO TIME)
Did mining in Goa in the past meet Intergenerational Equity? And why this Court intervened:
18. Did the State of Goa keep “intergenerational equity” in view in the past when sanctioning mining activity in Goa? The clear answer is a definite NO. The estimates show that over the last eight full years of mining (2004-2012), minerals worth Rs. 53,833 crores were exported:

a. Sale value





Rs. 87,748 crores

b. Expenses





Rs. 30,776 crores

c. 
20% post-tax return on assets


Rs.   3,138 crores

d. Total extraction cost (b + c)


Rs. 33,914 crores

e. Value of minerals extracted (a – d)

Rs. 53,833 crores
19. The total mining receipts of the state over the same period were only Rs. 2,387 crores. This is less than 5% of Rs. 53,833, the value of the minerals alienated. It other words, Goa lost more than 95% of the value of its minerals extracted during those years. This loss in nearly twice the entire revenue receipts of the state of Goa (from all sources) for those eight years (Rs. 27,402 crores). 
20. We submit that such large losses are contrary to multiple Constitutional provisions. Since the minerals are owned equally by all, the loss is suffered equally by all. Every man, woman and child in Goa lost Rs. 3.6 lakhs over eight years, without their knowledge, let alone consent. This is effectively a well hidden per head tax or a poll tax. The wealth of the poor is going to make some very rich. This is a mockery of “socialist” India, the directive principles of state policy, Articles 14, 21 and 39(b) of the Constitution and Article 17 of the UN Declaration of Human Rights. This is not trickle-down economics, it is gush up. The wealth of the poor is making some people including the applicant, very rich.
21. There has thus been an enormous depletion of the common wealth of the people of the State of Goa as well. It is clear that the future generations will inherit considerably less by way of common assets than they should have. Hence this Court’s reference to the Expert Committee to study the issue and file a report for consideration of this Hon’ble Court in view of its national importance.
History of Permanent Funds
22. Many nations and sub-sovereign entities have created Intergenerational Equity Funds or Permanent Funds financed from natural resources. The oldest was created by Texas, USA, in 1876. The most famous one today is the Norway Government Pension Fund, which was set up in 1990. Set up to deposit the revenues from the sale of petrochemical resources, it currently has a fund value of around US$890 billion (3 times India’s foreign currency reserves) for a population of a mere 5 million (quarter of greater Delhi). Till the Goa Iron Ore Permanent Fund was set up, following the Expert Committee’s Interim Report II, and pursuant to this Hon'ble Court's directions, neither India nor any of its States had any sovereign or permanent fund and hence no provision was being made in the interests of intergenerational equity. To our knowledge, this is a global judicial precedent as well.
23. We also note that the applicants (notably, G.N. Aggarwal and Fomento) have put forth the argument that their mining operations may not be profitable at current international prices, if they are also forced to contribute to the PF. Any seller of an asset would like to sell when prices are high and not when the markets are in oversupply and prices are low. If Vedanta or Fomento are unable to make a profit from mining because the owners of the mineral are expecting a reasonable compensation for their inherited assets, surely that is their business. If prices of iron ore fall further, will Vedanta approach this Hon’ble Court for a subsidy? And if prices rise to the levels seen a couple of years back, will the present applicant approach the Hon’ble Court to increase its contribution towards the future generations of Goa? Before 2004, most mining companies simply closed their mines becase of low mineral ore prices. That option is always available. We are not beggars that we must sell our precious natural resources at throwaway prices.
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